MOTION PICTURE PRODUCTION AND FINANCE SEMINAR

LOYOLA LAW SCHOOL

FALL 2006
PROFESSOR JAY DOUGHERTY

TENTATIVE SYLLABUS AND CLASS PARTICIPATION ASSIGNMENTS
In this course, we will cover some important business and legal aspects of feature film production and finance.  To the extent we can in this seminar format, we will simulate the activities engaged in by a legal department of a motion picture production company (or counsel retained to represent an independent production entity).

Materials will include a Course Materials packet of important cases, statutes, contracts and other materials, which is available for sale in Graphics, and two books which are available at the Bookstore:   Producing, Financing and Distributing Film (Limelight Editions, 2d Ed., 1995), by Baumgarten, Farber and Fleischer (“BFF”), and Movie Money (2d Edition, Silman-James Press, 2006), by Daniels, Leedy and Sills (“MM”).  The materials are assigned below other than the assignments from those two books are contained in the Course Materials Packet.  There will be a second Course Materials packet covering financing, available later in the term.  Although we won’t be discussing the material from MM until Topic 6, please do read it as assigned, because it will be too much to digest if you try to read it all at once.  Also, the material covered in that book—contingent compensation—is rather complex.  You really must read the material before the classes when we discuss it, or you will be lost!
Appleton & Yankelivits, Hollywood Dealmaking (Allworth Press, 2002), Litwak, Dealmaking in the Film and Television Industry (Silman-James Press, 1994) and Moore, The Biz (Silman-James Press, 2000)  are some other books that might be interesting to you, although I don’t plan to assign additional reading from them.  I also recommend you read the motion picture chapters from Entertainment Industry Economics by Harold Vogel, which has a lot of valuable information about the business and economics of many entertainment industry segments.  If you are particularly interested in independent filmmaking, you might find these two books useful:  Independent Feature Film Production : A Complete Guide from Concept Through Distribution
by Gregory Goodell; and The Independent Film Producer’s Survival Guide, by Erickson, et al.
Of course, you should come to class prepared to discuss the material assigned, so the discussion can be informal and enjoyable.  Please note the “Practice Questions” indicated below and come to class prepared to advise as to the answers to those questions.  Learning to analyze contracts and collective bargaining agreements in the context of statutory and common law rights and obligations, and to communicate your analysis to your colleagues and clients are important practical skills that you can develop in this class by doing these exercises.  Those skills are also an important part of what many entertainment lawyers do on a daily basis.  Answering those questions will generally require study of the relevant Agreement(s) (and sometimes collective bargaining agreements) assigned for that class.  From time to time, I may assign additional practice questions or drafting or other assignments to be prepared for class.  I reserve the right to add up to three points to, or subtract up to three points from, your final grade based on your completing the assignments and the quality of your classroom participation.  I may add or change some topics later in the term or shift dates somewhat to accommodate guest speakers.
There will be a two-hour final exam.  It will be “open book” and most likely will be an essay exam.  

Here are the main topics I expect to cover.  We may spend more than one week on some of these topics.  Additional materials may be assigned as the term progresses.  We will also have some interesting guest speakers to be announced during the term.  

TOPIC I—THE BUSINESS OF FILMS/THE DEVELOPMENT PROCESS. 


Buchwald v. Paramount, 13 U.S.P.Q.1497 (Cal. Superior Ct., 1990)(Not officially published).


“Jargon Translation Guide”, from Moore, The Biz.

Litman, “Business History of the Industry,” from The Motion Picture Mega-Industry (Allyn & Bacon, 1998).

Vogel, “Making and Marketing Movies,” from Entertainment Industry Economics. 

· THE PROTECTION OF IDEAS

Practice Questions:  See Memo from Kria Tivo, dated 8/23/2006 (attached) and be prepared to advise re the first question raised in that memo, which will require study of the following materials:

Lionel Sobel, “The Law of Ideas, Revisited”, 1 UCLA Ent. L. Rev. 9 (1994).  

FASA Corp. v Playmates Toys, 892 F.Supp. 1061 (E.D.Ill., 1995).

Cal. Civ. Code §1542

Agreement:  Submission Agreement

TOPIC 2—RIGHTS:  ANALYSIS OF REQUIRED RIGHTS

Practice Questions:  See Memo from Kria Tivo, dated 8/23/2006 (attached) and be prepared to advise re the second question raised in that memo, which will require study of the following materials:

· LIFE STORY RIGHTS


COPYRIGHT—FACTS & HISTORICAL THEORIES: 

Hoehling v. Universal City Studios, 618 F.2d 972 (2d Cir., 1980)


Nash v. CBS, 899 F. 2d 1537 (7th Cir., 1990)

· PERSONAL RIGHTS/RIGHT OF PUBLICITY: 

Dougherty, “Legal Rights Arising From the Use of Real People in the Media--A Preliminary Outline”.

Halberstadter, “True Tales:  Exploring the relationship Between Fact and Film”, L.A.Daily Journal, 12/22/97, p.7.

Guglielmi v. Spelling-Goldberg, 25 Cal.3d 860 (Cal. Sup. Ct., 1979).

Dora v. Frontline Video, 15 Cal.App.4th 536 (Cal.Ct.App., 2d Dist., 1993).

Kelly v. William Morrow, 186 Cal.App.3d 1625 (Cal.Ct.App, 4th Dist., 1986).

· Agreement:  Life Story Rights/Consultant Agreement.  

· Additional Practice Questions--Kria Tivo has asked us to advise her on the following, based upon our Life Story/Consultant Agreement with Humongus (so be prepared to answer these questions in class):

1. The Life Story Rights/Consultant Agreement was signed by Humongus on September 1, 2003, and by LP on September 10.  We approved the chain of title in “Virus Killer” and obtained signed copies of the Literary Option-Purchase Agreement on September 20, 2003.  When does our option on Humongus’ life story expire?

2. We received a claim from an attorney for Jessie Wannabee on October 1, 2003, claiming that we had appropriated her idea.  Will that affect our option period?

3. We got a claim from Joel Platinum on October 15, 2003, claiming that Humongus’ agent had granted him exclusive life story rights in Humongus last year.  Will that affect our option period?

4. Assume for this question that we never got the claim referred to in #3, but that we found out when we were in pre-production that Platinum is in photography of a feature film about Dr. Humongus’ experiments.  Do we have a claim against Platinum or Humongus?

5. Assume for this question that our option lapsed without exercise, and Humongus makes a deal with Platinum to film his life story.  If they use our script, do we have any claims?

6. Assume for this question that we commence photography of our film during the option period, but we forgot to send a notice of exercise.  Do we have a problem?

7. Assume that we extended our option period as long as we could under the contract.  How much do we have to pay to exercise the option?

8. We wanted Dr. Humongus to consult with our screenwriter, but he refused because he’s on vacation.  Has he breached the agreement?

9. Can we portray Dr. Humongus as seducing one of his lab assistants for dramatic effect in our film?

10. If we fictionalize the character like that, can we still call the character “Dr. Humongus”?

TOPIC 3:  ACQUISITION OF MOTION PICTURE RIGHTS IN A LITERARY PROPERTY


BFF, pp. 1-34.


MM, pp. 1-76.

ABKCO Music v. Westminster Music, 838 F.Supp. 153 (S.D.N.Y., 1993).

· Agreement: Option-Purchase Agreement.

· Practice exercise:  See Option-Purchase Agreement Paragraphs 4A(a)(ii) and (iii).  Draft provisions as indicated.  For purposes of this exercise, draft one of the provisions as if you represent the purchaser of rights and the other as if you represent the seller of rights.  Hand your draft provisions in in class, and indicate which was drafted from each perspective.

· Practice questions:

1. Assume for this question only that we’ve exercised our option, but have decided to produce a TV series of 30-minute episodes before we go forward with a film.  How much do we have to pay?

2. We want to do a video game based on our film.  Do we have the rights?

3. We want to do a comic book version.  Do we have the rights?

4. We substantially change the story/plot line of the book in making our film.  Are we violating any of Triton’s rights?

5. Our movie is a hit and Triton licenses a live stage production the year after release.  Do we have a claim against him?

6. Our movie is a hit and Triton writes a sequel book.  He tells us he’s going to sell the motion picture rights in his sequel to Paramount.  Do we have any rights, and what are they?

7. The movie is out, and a claim is made that a character we added to the film (i.e. a character that wasn’t in the book) is really a real person, and is portrayed in a defamatory way.  As between Triton and LP, who is responsible for defending the claim?

TOPIC 4:  ANALYZING CHAIN OF TITLE


Stewart v. Abend, 495 U.S. 207 (1990).


Thompson & Thompson Copyright Report-“Rear Window”


Thompson & Thompson Title Report-“The Killing”


Purchase of Literary Material Check List Review


MM, pp. 77-136.

· Practice questions:  

· We want to do a remake of the movie “Rear Window”.  Based on the Thompson & Thompson Copyright Report and the Abend case, from whom should we acquire the rights?  

· Consider the Thompson & Thompson Title Report.  Do we have any problem if we want to call our remake “The Killing”?

TOPIC 5:  THE SCREENWRITER


BFF, pp. 35-42.


MM, pp. 137-187.


Writer Deal Memo


WGA Arbitration Award (in Guild Materials packet)


Excerpts from WGA Minimum Basic Agreement (in Guild Materials packet)


Agreement:  Screenwriter Agreement

· Practice exercise:  Using the Writer Deal Memo and the Screenwriter Agreement form on computer disc (to be distributed in class), draft the Screenwriter Agreement to accurately reflect the deal and deliver it to me in class, keeping a copy for yourself.  [Note:  a printout of the form Screenwriter Agreement is included in the Handout Packet.]
· Practice questions:

1. The screenwriter has delivered a first draft and we hate it.  We’d like to dump him and hire a new writer.  Do we have to pay the first writer any more money if we do?

2. We hired a new screenwriter who substantially rewrote the first script.  If we make the film, will we owe any more money to the first screenwriter?

3. The first and second screenwriters agreed between themselves to share “screenplay by” credit.  Can they do that?  Will we owe the first screenwriter any more money?

4. Our screenwriter was 5 days late delivering his first draft.  He says he was sick.  Can we terminate the Agreement and not pay?

5. We like the first draft, but Dusty’s schedule is going to preclude work on the project for 9 months.  Can we suspend the writer’s services and still require him to work when we want him to?  Do we have to pay him even if we don’t eventually require more writing?  If so, when and how much?

TOPIC 6:  CONTINGENT COMPENSATION


BFF pp. 47-74.


MM, pp. 189-236, 279-285 (Glossary).  [It is for these class sessions that your having read “Movie Money” will be very important.]
Buchwald v. Paramount (Unpublished, Cal.Sup.Ct., L.A.Cty., 12/21/90). (“Buchwald II”--unconscionability decision.)

Batfilm Productions v. Warner Bros.

Agreements:  
Definition of Defined Net Proceeds (Studio “Pre-Negotiated” Definition)

Practice exercise:  We will work through the Hypothetical re Contingent Compensation Calculations (in the materials).   Review it before class and try to understand the numbers or come in with questions.
TOPIC 7:  THE STUDIO PRODUCTION—PRODUCER DEALS


BFF, pp. 192-197.


Individual Producer Checklist


Agreement:  Producer Agreement -w- Gretta Lovitt

· Practice Questions:
1. Dusty is busy on another project, so we’re delayed 9 months in starting our project and we are not having any more writing done.  Essentially, the project is on hold for the time being.  Does Greta have any rights that could impact our eventually proceeding with the production?  If so, is there anything we can do to protect ourselves from losing the project?

2. Assume the project went into turnaround to Greta but she was not successful in finding another company to buy the project from us within 12 months.  Five years later, we decide to make the film.  Do we have any obligations to Greta?

3.  For this question, assume we proceeded with the production with Greta as the producer.  The film cost $50 million.  We spent $30 million in distribution expenses (including ad overhead).  The film grossed $150 million at the domestic box office, and made $75 million in gross theatrical rentals from the foreign markets (assume none of this was from the U.K. or Continental Europe).  We accrued $5 million in interest on the negative cost.  If we have deals whereby we must pay two actors 10% of Defined Net Proceeds each, the screenwriter 5% of Defined Net Proceeds, and Michael Triton 5% of Defined Net Proceeds, do we owe Greta any contingent compensation, and, if so, how much?  

4. Same facts as above.  What if we also owe the director 5% of the Defined Net Proceeds—do we owe Greta any contingent compensation, and, if so, how much?

5. Our marketing people have prepared a television ad for the film in which we give credit to all the actors and the director of the film.  They’ve asked us if they have to give Greta credit in the ad.  Do we?

6. Greta is killed in a tragic accident unrelated to the production on her way home from the set after the last day of principal photography of the film.  Do we still have to pay her entire fee?  Will we owe her any contingent compensation if the film reaches net profits?

7. We want to hire Catherine Zeta-Jones as the female lead in the film, but Greta hates her and doesn’t want us to hire her.  Can we hire her anyway?

8. The film was pretty successful, and four years later, we’d like to make a sequel.  Do we have any obligations to Greta?  What if the film’s budget was $50 million, but the final negative cost was $56 million, largely because of changes that we made to the screenplay during production and because Dusty was always late on the set?

TOPIC 8:  THE INDEPENDENT PRODUCTION—PRODUCTION/FINANCING/DISTRIBUTION AND NEGATIVE PICKUP AGREEMENTS


BFF, pp. 75-123.


MM, pp. 237-278
The following materials and the agreements indicated below will be in a separate Materials Packet:


Basic Finance Structure Diagram


Budgets for studio and “guerilla” picture


Sobel, “Financing the Production of Theatrical Motion Pictures”

Dan Satorius, “Other People’s Money:  Financing Independent Features & Televison Productions”.


Moore & Jeffrey, “Film Financing:  The Completion Guaranty Aspect”

Producer - IATSE Basic Agreement of 1996--Art. XX (in Guild Materials section of  packet)

There may also be some additional short news articles concerning various aspects of motion picture financing.


Agreements: 
 




Notice and Acknowledgement of Assignment




Loan and Security Agreement




Laboratory Pledgeholder Agreement




Completion Guaranty




Theatrical Motion Picture Delivery Requirements




Producer’s Completion Agreement




Distribution & Other Rights Acquisition Agreement




Interparty Agreement

· Practice Questions:
1. If the picture is going over budget or looks like it will not be delivered on time, what happens?

2. Suppose the completion guarantor takes over production and completes the picture, but the distributor rejects delivery.  What happens?

TOPIC 9:  OTHER FORMS OF FINANCING


BFF, pp. 124-155


Additional Materials—see Topic 8.

TOPIC 10:  THE DIRECTOR


BFF, pp. 181-191.


Director Agreement Checklist


Excerpts from DGA Basic Agreement 


Agreement:  Director Borrowing Agreement

· Practice Questions (don’t forget to consider the DGA Basic Agreement excerpts re these questions):

1. Jamie Fox directed the picture and wants to show it to an audience.  Does she have the right to require us to set up a screening?  If she wants it to be a public screening and we want it to be private, who gets to decide?

2. Jamie has had her cuts and previews, and we’re still not satisfied with the film.  Can we make some changes in the film before releasing it?

3. Jamie directed the picture and we want to now release it on videocassettes.  We want to add some scenes that were deleted to get our rating and, of course we need to change the film to make it fit the TV screen.  Jamie wants it to be released in “letterbox” format.  Do we have to let her be involved in these decisions?  If we disagree, who wins?

4. We’ve licensed the film for a network broadcast, and it needs to be cut to fit in some commercials.  Does Jamie have any right to be involved in the cuts?

5. The network needs some strong language and sexuality to be removed from the film, but if those scenes are cut, the film doesn’t make sense.  What can we do?

6. We’re preparing our credits for the film.  On screen, we want Dusty Hoffer’s (the star’s) credit to be the largest, which will be the same size as the title of the film, with Jamie’s being only half as large.  Can we do that?  What about in the paid ads for the film?

7. We want to do a large billboard ad with just the title of the picture and Dusty’s credit.  Do we have to give Jamie credit?  We want to do a “teaser” ad—it’ll just say “This fall…you’re going to be infected…”, but we want to include Dusty’s credit too.  Do we have to give Jamie credit?  Greta is insisting that we also give her credit on the teaser with Dusty.  If we do that, do we have to give Jamie credit? 

8. We gave Jamie Fox a chance to direct our picture (it’s her first).  We don’t like the dailies, we don’t think she can do a good job.  What can we do?

9. We’re mid-stream in production, and there’s a riot in LA that destroys our sets.  We decide not to finish the picture.  What can we do?

10. Same as #9, but we ultimately decide to release the movie, based on what was shot pre-termination.  Any obligations to Jamie?

11. Jamie is not being cooperative.  She’s generally being difficult and falling behind schedule, so we decided to move production to the studio lot, and we’ve told her to cut 2 of her favorite scenes from the movie, but she shot them anyway.  She says she was delirious with hay fever. What can we do?

12. Same as #11, and we terminate for breach.  Jamie sues to enjoin further production.  Can she win?

13. New scenario:  Jamie is midstream on picture, doesn’t like working with us, and gets an offer for another picture for more money.  What can we do?

14. New scenario:  Picture finished.  Jamie went on a talk show and bad-mouthed us.  What can we do?

TOPIC 11:  THE ACTOR


BFF, pp. 156-180.


Actor Agreement Checklist


Excerpts from SAG Codified Basic Agreement 


Agreement:  
Deal Player Borrowing Agreement




Actor Employment Agreement-Working Copy w/Comments




Artist’s Loanout Agreement-Comments & Responses


Practice exercise:  Review the actor agreement comments in the 2 commented-on agreements above.  Mark comments on the Deal Player Borrowing Agreement, as if you were representing the actor.  We will discuss your comments and possible responses for those comments in class.

TOPIC 12:  MOTION PICTURE MUSIC


BFF pp. 205-223.


Agreements:  Music Synchronization and Performance License




Master Use License




Composer Borrowing Agreement

Exhibit “A” to Composer Borrowing Agreement (Royalty Provisions).
[If time permits, we will cover the next topic; materials to be distributed during the term.]

TOPIC 13:  CLEARANCE AND OTHER PRODUCTION MATTERS

Donaldson, “Chap. 13:  All the Things that the Camera Sees”, from Clearance & Copyright.

Ringgold v. Black Entertainment Television, 126 F.3d 70 (2nd Cir., 1997).


Sandoval v. New Line Cinema, 147 F.3d 215 (2d Cir., 1998).

My office is in 344 Burns.  My phone number is 213-736-1461.  My email is:  jay.dougherty @lls.edu.  My “official” office hours will be Tuesday, 3:30 – 4:30 pm.  If that time is inconvenient for you, call me and we’ll work out a different time to meet.
H: Syllabus-MP2006F.1

8/14/06


