
THE ELEVENTH AMENDMENT
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Stripping 
Doctrine

Waiver
11th Am applies 
only to States & 
State agencies

Abro- 
gation

Congress cannot 
abrogate 11th amd 

immunity under its Art. 
I, § 8 powers

Congress can abro-
gate expressly per 

valid 14th am. § 5 law

Statutory waiver 
must be explicit 

Waiver by failing 
to assert 
immunity

Waiver by filing 
in or removing 
case to federal 

court *

applies only to 
official capacity 

lawsuits for 
violating fed law

works only for 
prospective 

relief (injunction)

pendent state 
claims, damages & 

similar remedies

BARRED

Officer sued must 
have some 

responsibility for 
the violation

whether an Agency 
is an arm of state or 
local government is 
a matter of state law

if state officer 
has nominal 
authority only

individual capacity 
suits not covered, 

but there must be a 
cause of action

Suit by US 
or other 

State

States are immune to federal claims in state & 
federal courts except where they surrendered 

immunity "in the plan of the constitution"

PERMITTED

"The Judicial Power of the United States shall not be construed to extend to any suit in 
law or equity, commenced or prosecuted against one of the United States by citizens of 

another state, or by citizens or subjects of any foreign state."

Delegation of power to 
congress did not 

constitute a general 
waiver of immunity

11th inapplicable; 
jdx over such suits 

is necessary to 
maintain const'l plan

Constitutional Law I
Spring, 2006

No constructive or 
implied waivers

Prof. Manheim

To the extent the 
constitution itself 

forbids state action, 
immunity is waived

Enactment must be 
congruent and propor-
tional to § 1 violation 
(as judicially construed)

Stripping still 
necessary in 

Fed court, but 
not in State Ct

Damages 
generally not 
available for 
constitutional 
violation, but 

can be provided 
by statute if 

immunity validly 
abrogated

* at least for state claims where
  state waives SI in state court

however

but remember
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State Court
(11th inapplicable)


