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THE COMMERCE CLAUSE

The Congress shall have Power ... To regulate Commerce with foreign
Nations, and among the several States, and with the Indian Tribes
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Does the object being
regulated involve a
"commercial activity"?

Is it commerce?

Is it "interstate"?
[foreign, tribal]
or local

Is the object/activity
"In" or does it "affect"
interstate comerce?
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these questions is to enhance federal power at
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/The consequence of a negative answer to thes
questions is to enhance state power at the
expense of the federal government
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The law is within
Congress'
commerce power

No, it regulates only

private parties

The law is
constitutional

Private parties
must comply
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Does the federal
law regulate the
states themselves?

If there is also a state law on the subject

The law exceeds
Congress'
commerce power

Gregpry V.
Ashcroft
Yes, states are

subject to the law

The federal law is
unconstitutional
because it exceeds
Congress' enumerated
powers, thereby
invading the reserved
power of the states

Consider the
Tenth
Amendment
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Note the similarity

The state law may
be preempted

Only the states can
regulate this subject




