
Congressional Power to Enforce Civil Rights

Commerce 
Clause

14th Amend.
Section  5

The Congress shall have 
power ... To regulate 

commerce with foreign 
nations, and among the 
several states, and with 

the Indian tribes

The Congress shall have 
power to enforce, by 

appropriate legislation, 
the provisions of this 

article.

"No State shall 
...deny any 

person within its 
jurisdiction the 

equal protection 
of the laws."

Private action State action

Source of power

Regulation directed at

Interstate 
Commerce

Equal 
Protection

Object of regulation
(END)

Examples of 
MEANS adopted to 
promote ENDS

1964 Civil 
Rights Act

Tax & Spend 
Clause

The Congress shall have 
power: To lay and collect 

taxes ... to pay the debts and 
provide for the common 

defence and general welfare 
of the United States

Title VII
VAWA Title VI Title IX1871 Civil 

Rights Act

Prohibiting discrimin-
ation is a rational means 

to promote interstate 
commerce

Traditional analysis

ADA

States

Congress can use its 
Section 5 power to 
promote the basic 

principles of Section 1

Congress could use 
its § 5 power to 
abrogate state 

sovereign immunity

non-discrimination 
requirements 

rationally related to 
use of federal funds

New analysis

unless activity being 
regulated involves channels 

or instrumentalities of IC, 
the activity must be 

substantially related to IC

regulation must be 
proportionate and 

congruent to a section 1 
violation; *may be unable 
to regulate private parties

section 5 test applied 
with heightened 

scrutiny where state 
sovereignty is 

implicated

not developed yet, 
but possibly that any 

regulatory effects 
subject to section 5 & 

8 analysis
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Recipients of 
federal funds

congressional regulation 
of states raises serious 

10th & 11th amd problems

Section 1


