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THE DORMANT COMMERCE CLAUSE *

State law
(typically some form of
economic regulation)

Dormant commerce clause
applies only to state and
local laws, not federal laws

——
Congress has
exclusive power to
directly regulate IC
AN C

Does it directly
regulate interstate
commerce?

State may use "police power" to
regulate local matters despite
incidental effects on commerce

——
Main purpose of
DCC was to avoid

\ Balkanization of IC

v

Does it
discriminate
against interstate
commerce?

v

Look out for hiden or
covert protectionism,

disguised as a health
or safety regulation

no

Is the ]
discrimination no
intentional? J

yyesJ

Can state achieve its
purpose with less
discriminatory means?

Many state regulatory laws
affect the mix of in- and out- of-
state commerce but are not
intentionally protectionist

Do the incidental N
burdens on commerce JUd'C?”y
@ clearly outweigh the recognized
\_right of free trade

putative local benefits?

reasons

Burdens not weighed
against actual benefits,
just those the legislature

sought to attain

State law
survives
DCC
analysis

State law may be
immune to DCC per
Market Participant
Doctrine

Prof. Manheim

* As seen via the Pike test
(state law must survive
all 3 elements of test)

Direct regulations of IC
(interstate competition,
limiting business entry)

are clear examples of
forbidden protectionism

Just because a state may use
its "police powers" to regulate
the same activities that
congress can regulate under
its "commerce power" doesn't
mean states are regulating IC

Laws designed to protect in
-state economic interests at
expense of out-state
interests undermine our
economic union

If discrimination against out-of-
state commerce appears on the
face of a law or if it flows as a
necessary consequence, the
discrim. is presumed intentional

Facially neutral laws that ultimately
affect the mix of in-state and out-
state commerce are intentionally

discriminatory only if that is the
inevitable effect of the law.
Unintentional discrimination does
not violate DCC

This "right" is apparently as
important as are individual
liberties; indeed, it can be en-
forced via a "civil rights" suit

Judicial balancing falling into
disrepute because courts not
competent to weigh competing
interests and are often insensitive
to state regulatory concerns

Don't forget the Privileges &
Immunities Clause
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