
Expansive view of 
FEDERAL power

Marshall's rationale

For a court to "inquire into the 
degree of necessity, would 
[exceed judicial power] and 
tread on legislative ground."

"The degree of a law's 
necessity is to be dis-

cussed in another place."

Bank of US is 
unconstitutional

Bank of US is 
constitutional

Since a Bank is not 
included in the 

enumeration, congress 
may not charter one

As so viewed, a Bank 
promotes federal 
powers over com-

merce, taxation, etc.

COURTCONGRESS

Restricts congress' 
power to only those 
MEANS absolutely 

necessary

Augments congress' 
power (congress may 
select any MEANS it 

finds "proper")
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Constitutional Law I

STATIST
(narrow) VIEW

NATIONALIST
(broad) VIEW

Fed gov't must be 
entrusted with 

ample MEANS for 
executing its broad 

powers

Congress has no 
implied powers except 

as necessary to 
effectuate enumerated 

powers

The enumeration 
designates the 

important objects (or 
ENDS) of congress' 

power

The enumeration, 
strictly construed, 
marks the outer 
boundaries of 

congress' power

Implied 
Powers

Enumerated 
Powers

Did Congress act 
according to pro-
cedures stated in 
the constitution?

First 
Question in 

the case:

Is the Act incorporating the 2d Bank 
of the United States constitutional?

McCULLOCH v. MARYLAND 
(breadth of federal power)

NATIONALIST 
(broad) VIEW

STATIST 
(narrow) VIEW

This is a 
fundamental issue 
of federalism: the 

scope of federal 
power

Does Congress 
have substantive 
power over the 
subject matter?

This involves Sep. of 
Powers and Due Process 
concerns, but was not 
raised in McCulloch

Did Congress use 
its power in 

violation of spe-
cific limitations?

sources of federal power

Who decides whether means are appropriate?

Role of the Necessary & Proper Clause

Expansive view of 
STATE power


