Constitutional Law |

Preemption is the
Supremacy Clause
in operation

Even when not
preempted, a state
law may be uncon-
stitutional on other
grounds. Consider
the Dormant Com.Cl.

Note

Congressional
silence may be
intentional (to leave
field unregulated)

| One theory of the |
1 dormant commerce :
: clause is (negative) |
! preemption to further |
| cong'lintent to leave |
|
|

|
an area unregulated |

: Presumption operates in :
I opposite direction if |
|

| . . .
| concern (e.g., immigration)

|
I of paramount federal 1
|
|

Congressional
intent is the
touchstone of
implied preemption

| subject being regulated is <] - - -

PREEMPTION DOCTRINES

Express Preemption

Has Congress

No legislated on the
subject?
State law is
Yes

likely NOT
preempted

Does the federal
statute explicitly

preclude state law?

No
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Preemption arises only where a

state has legislated in an area
where congress has also acted
(or specifically declined to act)

Only valid federal
statutes can preempt

The federal statute can
preclude all state laws
on the subject or just
those inconsistent w/
federal policies

1 this requires a
: detailed inquiry into |,

| text, structure & scope of preemption?
| intent of federal law :

Is the state law within the

Does the fed law ex-
plicity permit state law?

- \
L Yes
Consider——

State law

Preempted

|
No

Implied Preemption

Presumption: Historic police powers of states are not to be
superceded unless that is the clear intent of Congress

Conflict
Preemption

actual
conflict

frustration of
purpose

Field
Preemption

|______occupation of

the field

Is it physically or h
logically impossible
to comply with both

federal and state

law?

Does state law stand
as an obstacle to the
full accomplishment
of congress'
purpose?

%

Has Congress so
dominated the field
as to leave no room

for supplemental

regulation?

Yes

No

State law

Preempted

State law not

Statute ‘is silent
on its face
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‘ |
Yes |
|

|

|

|

v

Federal law often
expressly permits
consistent state law

Two basic types
of implied
preemption

|
I Note: every federal |

| law occupies some !

! field. The question
| is whether the state |
| law falls within that |

I particular "field" :

Field preemption |
precludes even |
|

because congress |

preempted

may not want state |

enforcement }

|
|
|
|
: consistent state law
|
|
|
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