
Current rule indicated 
by bold blue lines

Query: what standard of review does 
the Court use in determining relatedness? 
 Does this resemble the judicial activism 

of dual federalism era?
Part of every 

const'l test 

During "Dual Federalism" era, court 
treated taxes and expenditures as 
"regulations" if they had more than 

an "incidental" regulatory effect

No.  Congress does 
not have

"police power"

"General welfare" 
language acts as 

internal limit on the tax 
& spend power

Rule during Dual 
Federalism era

Constitutional test:

Compare 
Lopez 

Compare 
Gregory 

4.
Do the conditions 

violate express 
const'l provisions?

3.
Are the conditions 

related to the grant's 
purpose?

2.
 Are the conditions 

unambiguous?

Additional Test 
for Conditional 
Grant to States

Note: this interpretation 
renders tax & spend 
clause superfluous

Modern rule
No 10th amendment restrictions (of 1st kind)

CONGRESS' POWER TO TAX AND SPEND

Congress has 
power: 

Prof. Manheim
Spring, 2005

Constitutional Law I

Broad viewBroad view

Congress 
determines whether 
a taxing or spending 
measure promotes 
the general welfare

Congress 
determines whether 
a measure is a nec-
essary and proper 

MEANS to advance a 
legitimate END 

(enumerated power)

Narrow 
view

Narrow 
view

Court decides 
policy issues

1.
Is it for the general 

welfare?

Does Congress 
otherwise have 

regulatory power?

YES.
Congress may tax 

& spend for the 
general welfare 
(independent of 
other powers)

Hamiltonian 
position

Madisonian 
position

NO.
Congress may 

tax/spend only as 
a MEANS to some 
other enumerated 

END

Are these 
independant 
powers?

provide for the 
common Defence 

and general Welfare

To pay the 
Debts

To lay and 
collect Taxes

New 10th amendment 
restrictions (of 2d kind)

Derived from 
S. Dak. v. Dole 


