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THEORIES OF INTEPRETATION

"The judicial Power of the United
States, shall be vested in one
supreme Court, and in such inferior
Courts as the Congrss may from
time to time ordain and establish."

the Power of judicial review
(i.e., declaring acts of federal
and state legislative and
executive bodies in conflict with
the constitution; hence invalid)

"judicial Power"
includes

Judicial Review involves
interpreting the constitution,
which in turn depends on

-

Theories of Intepretation

Textualism

discovering
meaning from
text and structure

strict construction?

dictionaries,
linguistic usage,
logical organization

Dynamic

Originalism Non-Originalism

Non-Interpretivism

discovering
framers' intent in
relation to histor-
ical understanding

discovering under-

lying principles and
applying them to con

-temporary issues

supplying content
based on external
values and con-

ventional morality

{ME] [eINjRU

sources to consult
v v v

British and colonial higher levels of all relevant sources

practices; other (incl. scientific, econ.,

historical sources

generality applied
to modern context

social, comparative)

example:japplied to capital punjshment ?

the death penalty is both
cruel (inflicts injury, grief

& pain) and unusual (rare,
extreme of its kind)
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evolving standards of
decency and paucity of
states authorizing DP
limit permissible methods
& could eventually bar it

DP rarely authorized in
other democracies; high

capital punishment was

CAEEE7 pEGHEEE I 1 social cost of execution;

religious objections; etc.
could affect const'ality

C; only barbaric methods
of execution prohibited

non-interpretivist outcomes

are hard to predict; natural
law, for instance, could

support an "eye for an eye"




